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A. IDENTITY OF PETITIONER 

Brian Smith petitions this Court for review of 

the Court of Appeals opinion identified in part B. 

B. COURT OF APPEALS OPINION 

Petitioner seeks review of the Court of 

Appeals opinion filed 12/3/2018 (App. A). The 

Court denied reconsideration 1/15/2019 (App. B). 

C. ISSUES PRESENTED FOR REVIEW 

1. Where a suspect voluntarily gave a breath 

test, and verbally and physically expresses his 

needle phobia when faced with a routine warrant for 

a blood draw, may the State threaten him with a 

taser, strap him in four-point restraints on a 

table, have four or five large men on top of him 

and up to ten people try to hold him still, and 

ultimately inject him with antipsychotic medication 

to sedate him to the point of incompetence for 

hours, to draw his blood? U.S. Const., amend. 4; 

Const., art. I, § 7. 

2. What degree of force does a search 

warrant for a "routine" blood draw authorize in 

order to obtain a needle-phobic suspect' s blood? 

U.S. Const., amend. 4; Const., art. I, § 7. 
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3. In a blood alcohol case, where the 

suspect repeatedly requested counsel but the State 

denied him counsel for hours then sedated him, 

leaving him unable to contact counsel, was this 

denial under CrR 3.1 harmless error? 

4. Were statements petitioner made while 

undergoing these forced procedures "voluntary" and 

admissible, although denied counsel? U.S. Const., 

amend. 5. 

5. Was petitioner denied effective 

assistance of counsel when his lawyer did not 

object to medical personnel testifying in violation 

of his statutory privilege? U.S. Const., amend. 6; 

Const., art. I, § 22. 

6. In this vehicular homicide case in which 

the trial court instructed on superseding cause, 

did due process require the court unambiguously to 

instruct the jury that the State bore the burden to 

prove the absence of a superseding cause? u. s. 

Const., amend. 14; Const., art. I, § 3. 

D. STATEMENT OF THE CASE 

Brian Smith, a 31-year-old husband and father 

of five with no criminal record, was on his way 

home after an evening with his family and dinner of 
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burgers and fries. His wife drove 

children a few vehicles behind him. 

with · the 

About 8: 45 

p.m. he slowed on the highway to allow an oncoming 

car to pass. As he turned left, a motorcycle 

struck his vehicle. Paramedics medically cleared 

Brian at the scene. The motorcyclist died later 

that night of his injuries. RP 562-81, 1146, 1403-

05, 1421-30; RP(ll/3/15) 23; CP 145. 

1. PRETRIAL HEARING 

Brian identified himself as the driver to 

Trooper Beattie. He described his actions before 

the collision. At Beattie's request, Brian 

performed field sobriety tests and blew a portable 

breath test. Beattie arrested him at 9:33 p.m. He 

advised him of his right to speak to an attorney 

"now." Brian asked to speak to an attorney. 

Beattie said he couldn't then, but could at the 

jail. They remained at the scene until 10:22 p.m. 

Beattie learned the motorcyclist was seriously 

injured. He prepared a search warrant for Brian's 

blood. Beattie did not tell Brian they were going 

to a hospital for a blood draw before jail. RP 55-

57, 73-83, 126, 144, 149; RP(ll/3/15) 23-28, 35-43. 
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At the hospital at 10:41 p.m., Beattie 

obtained a telephonic search warrant for Brian' s 

blood in 15-20 minutes. When a phlebotomist 

approached, Brian explained he was afraid of 

needles, he would not permit a draw. He was not 

cuffed. He was calm and compliant, not combative. 

He expressed his concerns only verbally. He did 

not yell. He did not physically react until 

approached with a needle. RP 87-94, 140. 

Beattie let Brian leave the room to use the 

restroom. Officers then placed him in a room with 

padded walls and a bed with restraints. Brian 

reiterated his fear of needles and again asked for 

a lawyer. Beattie told him to get on the bed to be 

restrained. When Brian resisted, officers put him 

on the bed. Beattie put his taser on Brian's chest 

and threatened to tase him if he didn't allow them 

to strap him down. Brian complied with the 

restraints. RP 91-100, 272-76. 

Despite four-point restraints, whenever a 

needle came near, Brian tensed and flailed. Four 

or five very large officers got on top of Brian to 

hold him down, with a total of ten people trying to 

hold him still. RP 98, 272-76. 
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It was decided Brian would be sedated against 

his consent. The doctor had never sedated someone 

for a blood draw. While still restrained and 

"distracted, 111 Brian was injected with 

antipsychotic drug Haldol and Ativan or Benedryl at 

1:00 a.m. The sedation made Brian incompetent for 

"an hour or two." They drew his blood at 1:30 a.m. 

He went to jail still sedated. RP 112, 135, 244-

49, 256. 

2. MEDICAL PERSONNEL PRIVILEGE 

The defense moved to limit the doctor's trial 

testimony to what he saw and heard, asserting a 

privilege in his medical records and any diagnosis. 

The court denied the motion. RP 623-2B. The 

defense did not assert the statutory privileges of 

RCW 5.60.060(4) and 5.62.020 at trial or pretrial. 

3. SUPERSEDING CAUSE 

At trial, Brian testified he saw no headlight 

coming when he began his turn. An investigator 

found the motorcycle's headlight operated 

1 Although not described in detail at the 
pretrial hearing, in addition to the people on top 
of him, a trooper testified at trial that he struck 
Brian's leg "as a pain compliance technique" to 
distract him while a nurse injected him with the 
sedative. Resp. Br. at 43; RP 791-92, 11B1-B2. 
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intermittently. RP 1429-30, 1114-16, 1120-21, 

1272. The motorcycle also had an after-market hand 

lever clutch, called a "suicide clutch" or "suicide 

shifter." Instead of the usual pedal clutch, the 

driver had to remove his right hand from the 

handlebar throttle and reach down to shift gears. 

Removing a hand from the handlebars reduces a 

rider's stability and his ability to make an 

evasive maneuver if he needs to. RP 1268-71. 

The court instructed the jury on superseding 

cause. The parties argued this evidence and issue. 

The court did not clearly instruct that the State 

bore the burden of proving there was no superseding 

cause. CP 95-98; RP 1543-45, 1571-74, 1578-80. 

E. GROUNDS FOR REVIEW AND ARGUMENT 

1. THE COURT OF APPEALS OPINION UPHOLDING 
THE STATE'S METHOD OF SEARCHING 
PETITIONER'S BODY AND SEIZING HIS BLOOD 
CONFLICTS WITH OPINIONS OF THE SUPREME 
COURT AND THE COURT OF APPEALS, PRESENTS 
A SIGNIFICANT QUESTION OF LAW UNDER THE 
U.S. AND WASHINGTON CONSTITUTIONS, AND 
INVOLVES AN ISSUE OF SUBSTANTIAL PUBLIC 
INTEREST THIS COURT SHOULD DECIDE. RAP 
13.4(b)(l), (2), (3), (4). 

The Constitution does not sanction "methods 

too close to the rack and the screw." Rochin v. 

California, 342 U.S. 165, 72 S. Ct. 205, 96 L. Ed. 

183 (1952). Four or five large men on top of a 
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smaller young man in four-point restraints as 

others try to take his blood with a needle and 

ultimately inject him with anti-psychotic drugs to 

sedate him, bears little difference. Assuming a 

warrant does not sub silentio authorize the State 

to kill a suspect in order to obtain his blood, 2 the 

issue is what level of force is constitutional. 

a. The Opinion Pres en ts a 
Constitutional Issue 
Fourth Amendment. 3 RAP 

Significant 
Under the 

13.4(b)(3). 

[Seizing blood isl a compelled physical 
intrusion beneath [a person]'s skin and 
into his veins to obtain a sample of his 
blood for use as evidence in a criminal 
investigation. Such an invasion of 
bodily integrity implicates an 
individual's •most personal and deep­
rooted expectations of privacy.' 

Missouri v. McNeely, 569 U.S. 141, 148, 133 s. Ct. 

1552, 185 L. Ed. 2d 696 (2013). Despite a warrant 

the Fourth Amendment requires that both the purpose 

and the manner of seizure be reasonable. 

[T]he Fourth Amendment's proper function 
is to constrain, not against all 
intrusions as such, but against 

2 The Court of Appeals concluded: "It is 
not sensible to read the warrant in a way that 
stops short of obtaining that evidence." Slip Op. 
at 16, quoting State v. Figeroa Martines, 184 Wn.2d 
83, 93, 355 P.3d 1111 (2015), which did not involve 
a second intrusion into the suspect's body. 

3 Constitutional texts are in Appendix C. 
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intrusions which are not justified in the 
circumstances, or which are made in an 
improper manner. 

Schmerber v. California, 384 U.S. 757, 768, 86 S. 

Ct. 1826, 16 L. Ed. 2d 908 (1966). Whether a 

search or seizure is reasonable "must be determined 

case by case based on the totality of the 

circumstances." McNeely, supra, 569 U.S. at 144. 

The Schmerber Court held a blood test 

administered without the use of force in a hospital 

was reasonable. The Court carefully limited its 

holding to the facts before it: the defendant 

refused both breathalyzer and blood test, but a 

blood sample was taken without a warrant. The 

Court specifically noted the defendant was not 

phobic about needles 

different outcome. 

which might require a 

[Flor most people the procedure involves 
virtually no risk, trauma, or pain. 
Petitioner is not one of the few who on 
grounds of fear, concern for health, or 
religious scruple might prefer some other 
means of testing, such as the 
'breathalyzer' test petitioner refused ... 

Id. at 771 (emphases added) . 4 

4 Other courts also recognize the 
significance of needle phobia. See, e.g.: State 
v. Sisler, 114 Ohio App. 3d 337, 683 N.E:2d 106 
(1996) (conviction reversed where due to needle 
fear, defendant "shackled to a hospital bed is held 

- 8 -



It would be a different case if the 
police initiated the violence, refused to 
respect a reasonable request to undergo a 
different form of testing, or responded 
to resistance with inappropriate force. 

Id. at 760 n.4. 

This is the •different case:• (1) Brian did 

not refuse a breath test, but gave one when asked 

at the scene; (2) Brian informed the police he was 

needle phobic; 5 
( 3) the police did not offer an 

down by six persons while a seventh jabs at his arm 
with a needle in order to withdraw his blood at the 
direction of the state's officers•); State v. 
Ravotta, 169 N.J. 227, 233, 777 A.2d 301 (2001) 
("To obtain defendant's blood, Officer Sullivan and 
hospital personnel had to restrain defendant. 
Defendant's legs and his left arm were strapped to 
a table, and several persons held him down. 
The record is undisputed that defendant screamed 
and struggled to free himself as the nurse drew his 
blood. 11 Held: fear of , needles made procedure 
unconstitutional when could have given breath 
test.); People v. Kraft, 3 Cal. App. 3d 890, 84 
Cal. Rptr. 280 (1970) (three officers held 
defendant face down on floor while doctor drew 
blood; conviction reversed); Wessell v. DOJ, 277 
Mont. 234, 921 P.2d 264 (1996) (fear of needles 
made defendant incapable of providing blood test; 
license suspension for refusing test reversed); In 
re Griffiths, 113 Idaho 364, 372, 744 P.2d 92 
(1987) (fear of needles valid cause for refusing 
blood test; no suspension if suspect told. officer 
of fear and requested another test). 

5 The Court of Appeals struggled to 
conclude the pretrial record "provides no support 
for his assertion of fear." Slip Op. at 13 n.12. 
But see RP 92, 96, 108, 270, 275, & 285 (Brian 
conveyed his fear verbally and by his behavior) . 
The trial court did not find Brian's fear was not 
genuine. The appellate court's different 
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alternative breath test; (4) the police engaged in 

inappropriate physical force; and ( 5) the state 

ultimately drugged the defendant into incompetence 

against his will. 

The Court of Appeals concluded Brian was 

sedated only because he "chose• not to cooperate 

with the blood draw. Slip Op. at 14. Courts 

acknowledge that needle phobia is not a •choice." 6 

Injection phobia is a recognized mental disorder in 

the DSM characterized by •avoidance behavior and 

intense, irrational fear." 7 

credibility determination conflicts with State v. 
W.R., 181 Wn.2d 757, 770, 336 P.3d 1134 (2014) (•it 
is the function of the trial court and not [the 
appellate] court to consider the credibility of 
witnesses and to weigh the evidence•); and case law 
that presumes a fact not found was not proven by 
the party with the burden of proof: State v. 
Armenta, 134 wn.2d 1, 14, 948 P.2d 1280 (1997); 
State v. Beaver, 184 Wn. App. 235, 250-51, 336 P.3d 
654 (2014); State v. Jacobson, 36 Wn. App. 446, 
450, 674 P. 2d 1255 ( 1983) . Moreover, notice to 
officers should be sufficient to consider needle 
phobia, not subsequent proof that the fear was 
genuine, when a suspect has no way of presenting 
that proof when confronted with a blood test. For 
this reason too, this Court should grant review. 
RAP 13 . 4 ( b) ( 1) , ( 2 ) . 

6 See cases cited at note 4, supra. 

7 Wani, A.L., Ara, A., & Bhat, S.A., Blood 
Injury and Injection Phobia: The Neglected One, 
2014 BEHAV. NEUR0L. 471340 (June 24, 2014) 
(https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4094 
700/, last visited 6/5/2018); DIAGNOSTIC AND STATISTICAL 
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Blood tests are significantly more 
intrusive [than breath tests], and their 
reasonableness must be judged in light of 
the availability of the less invasive 
alternative of a breath test. 

Birchfield v. North Dakota, U.S. 136 S. 

Ct. 2160, 2184, 195 L. Ed. 2d 560 (2016). A 

suspect's consent to a less intrusive breath test 

can make a forced blood test unreasonable under the 

Fourth Amendment, as it reduces "to insignificance" 

the State's need to draw blood. Hammer v. Gross, 

932 F.2d 842, 846 (9th Cir. 1991) (en bane). 

This Court should review this case to decide 

how the Fourth Amendment applies to blood tests for 

a needle-phobic suspect. 

b. This Court Should Decide Whether 
This State's Policy is to Avoid 
Violent Confrontations Between 
Police and Suspects in Our Emergency 
Rooms an Issue of Substantial 
Public Interest. RAP 13.4 (b) (4). 

The basic premise of a nation of laws is that 

people and the State use words to resolve 

differences rather than engage in violence. 

Although it is possible for a subject to 
be forcibly immobilized so that a [blood] 
sample may be drawn, many States prohibit 

MANUAL OF MENTAL DISORDERS (5th Ed. 2013) (DSM-5) at 
197-202. 
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drawing blood from a driver 
since this practice helps 
violent confrontations.' 

who resists 
'to avoid 

Birchfield, supra, 136 s. Ct. at 2167. 8 This Court 

should decide whether a warrant issued without 

notice of a suspect' s needle phobia allows the 

State to forcibly compel a blood draw, without 

offering a breath test, when a suspect tells 

officers of his needle phobia or resists; or 

whether they must seek a warrant addendum advising 

the magistrate of the new circumstances 

particularly before drugging the suspect with 

antipsychotics or other sedatives.' 

In Winston v. Lee, 470 U.S. 753, 105 s. Ct. 

1611, 84 L. Ed. 2d 662 (1985), the State wanted to 

surgically remove a bullet from the defendant's 

chest. Advised the procedure would require a local 

8 See e.g. South Dakota v. Neville, 459 
U.S. 553, 103 S. Ct. 916, 74 L. Ed. 2d 748 (1983). 

9 Due process requires a court order to 
force antipsychotic medications on an unconvicted 
suspect incompetent to stand trial. Sell v. United 
States, 539 U.S. 166, 123 S. Ct. 2174, 156 L. Ed. 
2d 197 (2003). Considering dart gun tranquilizers 
veterinarians use to pacify large animals: •such 
intrusions on humans would, of course, be 
constitutionally objectionable.• Carleton v. 
Superior Court, 170 Cal. App. 3d 1182, 1191, 216 
Cal. Rptr. 890 (1985) (emphasis added). 
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anaesthetic, the court ordered the procedure. When 

it became evident the procedure would require a 

general anaesthetic, the State returned to the 

court with this additional information to order 

this more intrusive procedure. The court declined. 

The Supreme Court affirmed. 

The importance of informed, detached and 
deliberate determinations of the issue 
whether or not to invade another's body 
in search of evidence of guilt is 
indisputable and great. 

Id. at 761. 

When conducted with the consent of the 
patient, surgery requiring general 
anesthesia is not necessarily demeaning 
or intrusive. In such a case, the 
surgeon is carrying out the patient's own 
will concerning the patient's body and 
the patient's right to privacy is 
therefore preserved. In this case, 
however, the Court of Appeals noted that 
the Commonwealth proposes to take control 
of respondent's body, to 'drug this 
citizen--not yet convicted of a criminal 
offense--with narcotics and barbiturates 
into a state of unconsciousness,' ... and 
then to search beneath his skin for 
evidence of a crime. This kind of 
surgery involves a virtually total 
divestment of respondent's ordinary 
control over surgical probing beneath his 
skin. 
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Id. at 765. See also: united States v. Husband, 

226 F.3d 626, 632 (7th Cir. 2000) (warrant for body 

search did not authorize sedation) . 10 

The people of Washington need this Court to 

address this issue. RAP 13.4(b) (4). 

c. The Court of Appeals Opinion 
Conflicts with this Court's Opinions 
Applying Article I, Section 7 and 
Presents a Significant Question of 
Constitutional Law. RAP 13 .4 (b) (3). 

No person shall be disturbed in his pri­
vate affairs ... without authority of law. 

Article I, section 7 provides greater protection of 

a person's privacy rights than the Fourth 

Amendment. State v. Simpson, 95 Wn.2d 170, 622 

P.2d 1199 (1980); State v. Mayfield, __ Wn.2d 

(Slip Op. No. 95632-4, 2/7/2019) . 11 This increased 

protection requires warrants more often, with far 

more limited exceptions. It requires a second 

"authority of law" to go beyond the limited scope 

10 Without authority, the Court of Appeals 
distinguished these cases because Brian was only 
incompetent, not "unconscious." Slip Op. at 14. 

n Here the Court of Appeals held "Article 
I, section 7 prohibits only 'unreasonable searches 
and seizures.'" Slip op. at 16. But "reasonable­
ness" is the touchstone of the Fourth Amendment; it 
"qualitatively differs from" Art. I, § 7. "Its 
primary purpose is to protect the individual right 
to privacy and to provide a certain remedy when 
that right is violated." Mayfield at 8, 11. 
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of an exception, and when police learn of new facts 

beyond the scope of an initial warrant . 12 Police 

frequently obtain addenda to expand the scope of a 

search warrant when they learn of new circumstances 

while executing a warrant. 13 

significant new circumstance . 14 

Needle phobia is a 

Here police obtained a warrant not knowing 

Brian was needle phobic. Thus the warrant did not 

12 See, e.g.: State v. Thompson, 151 Wn.2d 
793, 92 P.3d 228 (2004) (community caretaking 
exception); State v. Ferrier, 136 Wn.2d 103, 114, 
960 P.2d 927 (1998) (consent search); State v. 
White, 135 Wn.2d 761, 768, 958 P.2d 982 (1998) 
(automobile inventory searches limited to unlocked 
compartments); State v. Williams, 102 Wn.2d 733, 
698 P.2d 1065 (1984) (community caretaking 
function); State v. Stroud, 106 Wn.2d 144, 720 P.2d 
436 (1986) (exigent circumstances for automobile 
search); State v. Chrisman, 100 Wn.2d 814, 676 P.2d 
419 (1984) (search incident to arrest); Mayfield 
(attenuation doctrine); State v. Valdez, 167 Wn.2d 
761, 772, 224 P.3d 751 (2009) (search of car 
incident to arrest did not permit search of locked 
container); State v. Monaghan, 165 wn. App. 782, 
266 P.3d 222 (2012) (search and seizure of locked 
safe in trunk required warrant; went beyond consent 
to search passenger compartment). 

13 see, e.g.: State v. Besola, 184 Wn.2d 
605, 608, 359 P.2d 799 (2015) (addendum for child 
pornography seen while executing search warrant for 
drugs); Snohomish Reg'l Drug Task Force v. Real 
Property, 151 Wn. App. 743, 747-48, 214 P.3d 928 
(2009), review denied, 168 Wn.2d 1019 (2010) (while 
executing search warrant for barn, found evidence 
of marijuana in home and shed; obtained telephonic 
addendum to extend search to residence and shed). 

14 See authorities at note 4, supra. 
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cover this eventuality. The hospital ordeal took 

more than enough time to get a second warrant if a 

magistrate would approve sedation under these 

circumstances. 15 

The Court of Appeals concluded there was no 

need for a second warrant unless Smith showed he 

would have complied with it. Slip Op. at 15 n.16. 

But the Constitution requires a magistrate's 

permission to "disturb [his] private affairs," 

i.e., here to sedate him to incompetence with 

antipsychotic drugs. The Constitution does not 

have an exception, and the Court of Appeals did not 

cite one, saying a warrant is not required if the 

suspect would not comply with it anyway. 

This Court should decide whether Article I, 

section 7 permits the State to conduct a second 

intrusion into a person's body to drug him with 

antipsychotics without a second warrant. 

2. THE COURT OF APPEALS CONCLUSION THAT 
DENIAL OF COUNSEL WAS HARMLESS ERROR 
CONFLICTS WITH SUPREME COURT AND COURT OF 
APPEALS OPINIONS AND PRESENTS A SIGNIFI­
CANT PUBLIC INTEREST ISSUE THIS COURT 
SHOULD DECIDE. RAP 13.4(b) (1), (2), (4). 

15 McNeely, supra ( if time allows, warrant 
should be obtained); see also Winston, supra (order 
authorizing general anaesthetic denied). 
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The trial court found the police did not 

comply with CrR 3.1. CP 331. This unchallenged 

finding is a verity on appeal." Nonetheless, the 

Court of Appeals concluded the State did not deny 

Brian his right to counsel under CrR 3.1; and if it 

did, it was harmless error. Slip Op. at 17-20. 17 

In Mullins, the defendant had access to 

telephones before he waived his right to counsel 

and talked to detectives. He "was not restrained 

in close custody" before he spoke. Id. at 370. 

Here Brian was not only in closed custody, but 

strapped to a bed and then sedated. He was not 

given access to telephones with contact information 

for defense lawyers. The trial court was correct. 

Brian was denied counsel under CrR 3.1. 

The Court of Appeals nonetheless concluded any 

denial of counsel was harmless because "an attorney 

could have done nothing other than instruct the 

defendant to submit to the blood test." Slip Op. 

16 Resp. Br. at 56; State v. Ruem, 179 Wn.2d 
195, 217, 313 P.3d 1156 (2013). 

17 Citing State v. Mullins, 158 Wn. App. 
360, 369, 241 P.3d 456 (2010), review denied, 171 
Wn.2d 1006 (2011), and State v. Schulze, 116 wn.2d 
154, 804 P.2d 566 (1991). 
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at 19. This conclusion conflicts with opinions by 

this Court and the Court of Appeals. 

Statutes guarantee a person the right to an 

independent BAC test. 18 

[W] hether the State has unreasonably 
interfered with a DWI suspect's right to 
additional testing under the implied 
consent laws must be determined on a case 
by case basis. 

McNichols, 128 Wn.2d at 252. When the state denies 

BAC suspects the right to counsel, it denies them 

an independent test. 19 

We have noted the importance of the 
right to independent testing of blood 
samples when the subject might be charged 
with crimes even more serious than DUI: 

18 Former RCW 46.61.506(6) (2014); State v. 
Morales, 173 wn.2d 560, 269 P.3d 263 (2012); State 
v. McNichols, 128 Wn.2d 242, 906 P.2d 329 (1995). 

19 See, e.g.: Tacoma v. Heater, 67 Wn.2d 
733, 409 P.2d 867 (1966) (police policy prevented 
DUI suspects from phoning counsel for four hours 
after arrest); State v. Fitzsimmons, 93 Wn.2d 436, 
610 P.2d 893 (1980), vacated and remanded, 
Washington v. Fitzsimmons, 449 U.S. 977, 101 s. Ct. 
390, 66 L. Ed. 2d 240 (1980), aff 1 d on remand, 94 
wn.2d 858, 620 P.2d 999 (1980) (suspect denied 
counsel upon arrest) ; Blaine v. Suess, 93 wn. 2d 
722, 728, 612 P.2d 789 (1980) (suspect requested 
independent test; trooper said would take to 
hospital for test, but instead took to jail where 
held overnight without counsel); Seattle v. Box, 29 
Wn. App. 109, 627 P.2d 584 (1981) (suspect called 
counsel upon arrest, counsel said would be there in 
20 minutes; officer would not wait, noted refusal 
of test, took suspect to jail where held several 
hours; police told counsel client left in cab). 
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It is in just such cases that 
the need to protect the defendant's 
right to proof is most important. 
The transiency of the defendant's 
allegedly intoxicated condition is 
an important factor in negligent 
homicide cases, since evidence which 
can help prove or disprove the 
charge will disappear within a 
relatively short time .... 

[I]n a DUI case the right to 
independent testing "is in keeping with a 
defendant's constitutional due process 
right to gather evidence in his own 
defense." 

Morales, 173 Wn.2d at 575-76. 

In Spokane v. Kruger, 116 Wn.2d 135, 147, 803 

P.2d 305 (1991), decided the same day as Schulze, 

this Court held the denial of counsel under the 

court rule required suppression of "any evidence 

obtained after he was denied counsel, including his 

refusal to take the Breathalyzer test." 

Schulze does not make this error harmless. 

Mr. Schulze was not needle phobic. He did not 

resist the blood test. Police did not threaten him 

with tasers, place him in restraints on a bed, 

climb on top of him and hold him down, or drug him 

with antipsychotics rendering him incompetent for 

several hours. After a calm blood draw, Mr. 

Schultze was able to contact his attorney. 
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In contrast, Brian asked for counsel before 

the blood test. Counsel could have advocated with 

her client and the troopers on how Brian could 

comply with the warrant without violence; suggested 

a breath test instead; demanded another warrant to 

drug Brian; and advocated for Brian with the 

magistrate to preclude antipsychotic drugs, offer 

an oral sedative, or allow a breath test instead. 

Contacted promptly, she could have obtained a 

timely independent test. 

Unlike Schulze, drugging Brian prevented him 

from contacting counsel until hours after the 

collision and more than two hours after the blood 

draw. This effect was precisely that of police 

policy condemned in Heater, Suess, and Box. This 

Court should review it. RAP 13.4(b)(l), (2). 

3 . THIS COURT SHOULD REVIEW WHETHER THE 
DENIAL OF COUNSEL AND THE FORCE USED AT 
THE HOSPITAL RENDERED PETITIONER'S 
STATEMENTS INVOLUNTARY UNDER THE FIFTH 
AMENDMENT. RAP 13.4(b) (3). 

The Schmerber Court anticipated the State may 

obtain involuntary self-incriminating evidence in 

the course of administering a blood test. 

Such incriminating evidence may be an 
unavoidable by-product of the compulsion 
to take the test, especially for an 
individual who fears the extraction or 
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opposes it on religious grounds. If it 
wishes to compel persons to submit to 
such attempts to discover evidence, the 
State may have to forgo the advantage of 
any testimonial products of administering 
the test - - products which would fall 
within the privilege. Indeed, there may 
be circumstances in which the pain, 
danger, or severity of an operation would 
almost inevitably cause a person to 
prefer confession to undergoing the 
"search," and nothing we say today should 
be taken as establishing the 
permissibility of compulsion in that 
case. 

Schmerber, 384 U.S. at 765 n.9 (Court's italics; 

bold emphases added) . 20 

Brian's statements at the hospital while 

confronted with needles, strapped down, held down 

and drugged, were not "voluntary" under the Fifth 

Amendment. They were prejudicial to both the 

obstructing and the vehicular homicide charges. 

Under Schmerber, that evidence should have been 

excluded. 

4. COUNSEL'S FAILURE TO ASSERT PETITIONER'S 
MEDICAL PRIVILEGE PRESENTS A 
CONSTITUTIONAL ISSUE AND CONFLICTS WITH 
AN OPINION BY THE SUPREME COURT AND COURT 
OF APPEALS. RAP 13.4(b) (1), (2), (3). 

20 See also Brewer v. Williams, 430 U.S. 
387, 97 S. Ct. 1232, 51 L. Ed. 2d 424 (1977) 
(officers' long speech about needing a "Christian 
burial" for the missing child evoked a confession, 
violating Fifth Amendment). 
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A defendant is denied his constitutional right 

to counsel if trial counsel's performance is 

deficient and prejudicial. 21 

Physicians and nurses may not testify "as to 

any information acquired in attending such patient, 

which was necessary to enable him or her to 

prescribe or act for the patient. 1122 

All information, including but not 
limited to, statements of the patient and 
oral evidence of the physician is covered 
by the privilege. 

State v. Gibson, 3 Wn. App. 596, 476 P.2d 727, 

review denied, 78 Wn.2d 996 (1971). The privilege 

extends to anyone acting as the physician's or 

nurse's agent. In Gibson, it was error to admit a 

police guard's testimony of what the defendant said 

while being medically examined on the way to jail. 

In State v. Salas, 1 Wn. App. 2d 931, 408 P.3d 

383, review denied, 190 Wn.2d 1016 (2018), the 

defendant was charged with murder. An officer 

testified to incriminating statements the defendant 

21 Strickland v. Washington, 466 U.S. 668, 
80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984); State v. 
McFarland, 127 Wn.2d 322, 899 P.2d 1251 (1995); 
U.S. Const., amends. 6, 14; Const., art. I, § 22. 

22 RCW 5 . 6 O . O 6 O ( 4) , 10 . 5 8 . O 10; RCW 5 • 6 2 . 0 2 0 . 
Statutory exceptions do not apply to this case. 

- 22 -



made to a doctor while being medically cleared for 

jail. The court held Salas was denied effective 

assistance of counsel when they failed to challenge 

this testimony before trial based on his statutory 

privilege. The issue can be raised for the first 

time on appeal. Id. at 947-48; State v. Kyllo, 166 

Wn.2d 856, 862, 215 P.3d 177 (2009). 

Here the State called a doctor at pretrial 

hearings and trial; two registered nurses at trial; 

and officers testified pretrial and at trial to 

events in the ER, including Brian's statements 

regarding his health. If counsel had moved to 

suppress, the law required the court to exclude 

their testimony. As in Salas, failing to raise the 

issue was deficient performance. 

Here the Court of Appeals concluded Brian 

waived his privilege "by placing his physical 

condition at issue." Slip Op. at 23, citing Carson 

v. Fine, 123 Wn.2d 206, 213-14, 867 P.2d 610 

(1994). But Carson was a medical malpractice case, 

a specific exception to the statute. RCW 

5.60.060(4)(b) (a patient who files a personal 

injury claim waives the privilege). Brian brought 

no such claim. The Court of Appeals opinion thus 
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also conflicts with Salas, Gibson, and Carson, 

supra, calling for review. RAP 13.4(b) (1), (2), (3). 

5. THE COURT OF APPEALS OPINION PRESENTS A 
SIGNIFICANT CONSTITUTIONAL ISSUE AND 
CONFLICTS WITH STATE v. IMOKAWA, NOW 
BEFORE THIS COURT. RAP 13.4(b) (2), (3). 

The Court of Appeals recently held that jury 

instructions essentially identical to those given 

here violated due process "by failing to instruct 

the jury that the State had the burden to prove the 

absence of a superseding cause. " State v. Imokawa, 

4 Wn. App. 2d 545, 422 P.3d 502 (2018), review 

granted, __ Wn.2d __ (No. 96217-1, 1/10/2019). A 

superseding cause negates the element of proximate 

cause for vehicular homicide in the same way that 

self-defense negates the element of intent for 

assault or murder. 

Here the Court of Appeals agreed the 

instructions were "constitutionally deficient." 

Slip Op. at 26. It then concluded the error was 

harmless "beyond a reasonable doubt, " addressing 

only the malfunctioning headlight. It rejected 

completely the evidence and argument regarding the 

motorcycle's shifting mechanism. 

n.9, 23-28. 
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As with self-defense, a party is entitled to 

instructions that the State bears the burden to 

prove the lack of superseding cause if he presents 

"some" evidence to support the defense. 

Although it is essential that some 
evidence be admitted in the case as to 
self-defense, there is no need that there 
be the amount of evidence necessary to 
create a reasonable doubt in the minds of 
jurors on that issue. 

State v. Janes, 121 Wn.2d 220, 237, 850 P.2d 495 

(1993); State v. Thysell, 194 Wn. App. 422, 374 

P.3d 1214 (2016) (only evidence of self-defense was 

a deputy's testimony of what the defendant said). 

The expert's testimony was "some" evidence 

that the motorcycle's design caused the rider's 

right hand to not be on the handlebar and throttle, 

after Mr. Smith turned his vehicle, making him 

unable to avoid the collision. Due process 

required an instruction unequivocally telling the 

jury the State bore the burden of proving it 

wasn't. Imokawa, supra. 

DATED this /~ day of February, 2019. 

Respectfully submitted, 

~ J?~~ --NELLN11SSBAUM, WSBA No. llJAO 
Attorney for Brian Smith 
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DWYER, J. - Brian Smith appeJls from a jury's verdict finding him guilty of 

vehicular homicide and obstructing a l~w enforcement officer. He asserts that 

the trial court erred by admitting evide~ce obtained from a blood draw, that his 
I 

lawyers provided constitutionally ineffdctive representation, and that he was 

I 
harmed when the jury was provided constitutionally deficient instructions on 

I . 

I 
superseding causes. None of his contentions merit appellate relief. We affirm. 

I 
While driving home on the evening of December 5, 2014, Smith attempted 

to turn left off of a state highway and clllided with Jason Schuylman's motorcycle 

as ii was driving in the opposite directiln. The impact from the collision threw 
I . 

Schuylman onto the hood of Smith's SUV. His head struck the windshield. 
! 

Schuylman was transported to the hos;pital, where he subsequently died from his 

injuries. Because Smith's appeal primarily asserts error in the trial court's pretrial 

I 
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rulings, the facts set forth herein are t1ose established through testimony during 

those hearings unless explicitly statedlotherwise. 

Washington State Patrol Trooper Brad Beattie arrived at the collision 
I . 

scene after some of the medical personnel had left to transport Schuylman to the 
' 

hospital. Other paramedics had begu~ attending to Smith. Beattie approached 

Smith and, noticing signs that Smith Jay have been intoxicated, asked him to 

I 
perform field sobriety tests. Smith's performance on the tests led Beattie to 

request that Smith undergo a portable breath test, on which Smith's breath 

sample read .145. Beattie arrested Smith. 
. - . I 

Beattie read Smith his Miranda1
1 

warnings, handcuffed him, and placed 

him in the back of his patrol car. Follo~ing the warnings, Smith immediately 
I 

I 
asked when he would be able to speak with an attorney. Beattie informed Smith 

I 
that he could not put him in contact with an attorney at the scene, that he could 

do so once they arrived at the jail, and: that he would not ask Smith any questions 

before putting him in contact with an attorney.2 

Beattie waited approximately hJlf an hour for another trooper to arrive at 

the scene before leaving with Smith.3 rhile waiting, Beattie kept Smith 

handcuffed in the patrol car, without access to a telephone. Before departing, 

. . I 
i 

.1 Miranda v. Arizona, 384 U.S. 436, 88 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 
2 Beattie testified during pretrial hearings _that his standard procedure for providing 

access to an attorney was to allow access at the jail because he lacked the resources necessary 
to provide access in the field. I . 

3 Beattie testified at pretrial hearings that while other police officers were at the scene of 
the collision when he arrested Smith, he was the only officer at the scene from the Washington 
State Patrol. He further explained that the other officers were members of the Everson Police 
Department and were not trained to investigate the type of collision that had occurred. Thus, he 
was instructed via dispatch to wait at .tre scene until another trooper arrived to take over 
supervising the scene. ~. 
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1 I 
Beattie learned that1Schuylman's injuries were serious and that he was being 

taken into surgery. 

Given that Beattie was concerned that the collision might result in a felony 
I I 

I 

charge and that it was department policy to obtain a blood sample in felony 
I , I 

cases involving intokicated driving, Beittie drove Smith to a hospital rather than . I 
to the jail. After arriving at the hospital, Beattie obtained a search warrant for 

I I 
Smith's blood. Beaitie did not provide 1

1

smith with access to an attorney while he 
I . 

was obtaining the warrant because he !did not plan to ask Smith any questions 
I ! 
I , 

and because he was focused on ensuring that he could obtain a blood sample , I 

before the alcohol i~ Smith's blood dis~ipated.4 

When Smith Las informed that ~e would undergo a blood draw he stated 
i I 

that he would not allow it. Beattie explained to Smith that he had a search 
' ! 

warrant for Smith's blood and tried to dive the warrant to Smith to review. Smith 
' I 

said that he did not want to see it. Without prompting, Smith stated that blood 

draws were against !his religion, that hl was afraid of needles, and that if they ; I . 
tried to draw his blood he would not allow it. At this time, Beattie uncuffed Smith 

. I 
and allowed him to use the restroom, but did not provide him access to a 

telephone in order to call an attorney. 

Concerned that Smith would physically struggle to prevent the blood draw, 
! I 

hospital staff and Beattie moved Smith' to a padded room containing a bed with 
: I 

restraints attached to it. After entering!the room, Beattie told Smith to get on the 

4 Beattie testified at pretrial hearings that the Washington State Patrol generally tries to 
obtain a blood sample within twci hours of a co'llision and that over an hour had already passed 
between Smith's arrest and Beattie and Smith 'arriving at the hospital. 

I I 
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bed but Smith refused and physically resisted attempts to force him onto the bed 

I 
and into the restrail')ts. Only after Beattie placed his stun gun on Smith's chest 

and threatened to use it if he did not glt on the bed did Smith comply and allow 
. I 

himself to be restrained. ! 
' 

When the phlebotomist attemptbd to draw blood, Smith again physically 

resisted. Even when hospital security !officers and troopers attempted to hold 
. ! 

i 
Smith down, he tensed up, flailed, and kicked as much as the restraints would 

I 
I 

allow. Concerned that the needle might break off or stab someone because of 

Smith's resistance, the phlebotomist cbncluded that she was not comfortable 
i 
I 

continuing to try to draw his blood. 
I 

After a short break, during which the phlebotomist and Beattie discussed 

I 
potential next steps with a hospital doctor, Dr. Oleg Ravitsky, it was decided that 

' I 
they would make another attempt. Immediately prior to this attempt, Beattie read 

Smith the special e~id~nce warnings, ihcluding a statement that Smith had the 
I 

right to seek additional independent testing of his blood. The second attempt, 
I 

however, proved as futile as the first due to Smith's continued resistance. Again, 

the phlebotomist decided that she was! uncomfortable continuing. 
I 

After the second attempt, the phlebotomist told Beattie and Dr. Ravitsky 

that she was unwilli~g to try again beciuse of Smith's resistance. Someone 

I 
suggested sedating Smith as a possible means of enabling the safe completion 

I 
of the blood draw.5 By this time, Beattie had been informed that Schuylman had 

5 The record is not entirely clear as to who first suggested sedating Smith. Beattie 
testified at pretrial hearings that it was Dr. Rav!tsky who mentioned it during the discussion held 
after the second blood draw attempt. However, Dr. Ravitsky testified that his medical examiner 
told him that the decision to sedate Smith had already been made by someone else (although he 

i 
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died as a result of his injuries. BecauJe he was concerned about obtaining 

I 
evidence of Smith's blood alcohol content for a potential vehicular homicide case, 

Beattie agreed to sedation. 

After observing the second attempt to complete the blood draw, Dr. 

Ravitsky believed that Smith was behJving in an unusual manner because drugs 

or alcohol consumption had induced al psychotic manner. Due to Smith's 
I 

behavior and because of the risk that Smith may have suffered trauma during the 
! 
I 

collision, Dr. Ravitsky believed that Smith should be sedated to enable a medical 
I 

examination to clear him f~r admittanc~ to jail. Dr. Ravitsky decided that, due to 

the drug or alcohol induced psychotic ~anner he had observed, Smith tacked the 

capacity to consent and that sedation las necessary for Smith's safety and the 

safety of hospital staff. Dr. Ravitsky bllieved that sedating Smith was a proper 

course of action in that it dramatically Jeduced the risk that Smith would seriously 

injure himself or others by struggling a6ainst the next blood draw attempt. . 
I 

When Dr. Ravitsky informed Smith that he was going to be sedated, Smith 
I 
' 

replied that sedation was not possible because he was allergic to the sedative.6 

I . 
Smith then claimed that he was allergic to all sedatives. Dr. Ravitsky briefly left 

the room in order to. check Smith's me1ical records (so as to attempt to verify 

Smith's claims). W~ile they were waiti~g, Beattie gave Smith his cell phone to 

allow him to call an attorney. Beattie did not provide Smith with a telephone 

I 
I 

did not know by whom). Regardless, Dr. Ravitsky believed that such sedation was necessary 
and testified during pretrial hearings that he had had the final say on sedating Smith. 

6 The pretrial record is unclear as to which sedative Smith first claimed to be allergic. 
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number for an atlor~ey· and Smith did rot attempt to call an attorney but, rather, 

called his wife. . . · 

Dr. Ravitsky's search of Smith's medical records did not verify Smith's 

claimed allergies to:sedatives. Dr. Ratitsky ordered that Smith be given an 
I 

injection of Haldol, with a secondary of Atvian or Benadryl.7 Smith physically . I 
resisted the administration of the sedative, tensing and kicking at hospital staff 

I 
who attempted to inject him. Accordingly, Smith was distracted so that the nurse 

I could safely perform the injection. i 

The sedative made Smith calm 
1
and sleepy, but did not render him 

unconscious. While Smith was sedatJd, Dr. Ravitsky was able to perform a 
I 

medical assessment of him and hospital staff successfully performed the blood 
! 
I 

draw. Smith did not exhibit any negative side effect from the sedative. 
I 

! 
Following the execution of the warrant to obtain a sample of Smith's blood, 

. I 
Beattie took Smith to the Whatcom County Jail for booking. Beattie presumed 

I 

I 
that Smith would be granted access to' a telephone to call an attorney as part of 

' . I 
the booking process, as he believed that such was the jail's standard procedure. 

I 
The record, however, does not indicatJ whether this occurred. 

I 
Smith was charged with vehicular homicide and obstructing a law 

enforcement officer. Smith filed pretriJI motions to suppress the evidence of his 
I 

performance on the field sobriety tests' and the result of the blood test, and to 
. I 

preclude testimony regarding various statements Smith had made while at the 

7 At the time he gave this order, Dr. Ravitsky had 13 years of experience in administering 
these sedatives and knew that the potential side effects are usually mild and easily managed and 
also knew that Smith would be monitored for any side effects. 

I - 6 -
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hospital on the night of the collision. ~ollowing extensive pretrial hearings, the 
I 

trial court ruled that evidence of the re~ult of the blood test and the statements 
i 

made by Smith while at the hospital were admissible. 

At trial, the s'tate's witnesses frlm pretrial hearings testified in keeping 

with their pretrial testimony. To explai~ Smith's behavior in resisting the blood 

draw, the defense, relying on trial testi~ony from Smith himself, argued that 

Smith was terrified of needles.8 The dlfense also offered an alternative 

I 
explanation for the cause of the collisi9n, claiming that the headlight on 

i 

Schuylman's motorcycle was off when I Smith had looked to see if it was safe to 

turn left, and that this relieved Smith of culpability.9 

At the close ~f the evidence, thl trial court gave the following jury 
I 

instructions regarding superseding causes: 

. I 
Instruction No. 8 

To constitute vehicular homicide, there must be a causal 
connection between the death of a human being and the driving of 
a defendant so that the act done was a proximate cause of the 
resulting death. i 

The term "proximate cause" means a cause which, in a 
direct sequence, unbroken by any new independent cause, 
produces the death, and without which the death would not have 
happened. 

• At trial, Smith testified that he does not "do well with needles," but denied that he had 
ever stated that he was allergic to all sedatives or that blood draws were against his religion. 
Smith did not present any other witnesses at trial who possessed firsthand knowledge of the 
veracity of Smith's statements at the hospital claiming a fear of needles. No other witnesses at 
trial corroborated Smith's testimony regarding his statements pertaining to religious objections to 
blood draws and allergies. Similarly, during pretrial hearings, no witness with firsthand 
knowledge testified to Smith's fear of needles, lallergies to sedatives, or religious issues with 
blood draws. Smith did not testify at the pretrial proceedings. 

9 Smith also argued at trial that problems with the design of the motorcycle's shifting 
mechanism could have been a superseding cause, but even Smith's own expert witness admitted 
that he had no reason to believe that the shifting mechanism had anything to do with the collision. 
The record shows that Smith did not present aby evidence tending to show that the shifting 
mechanism was In any way a cause of the collision. We therefore will not consider this argument 
further. . I 

~ 7 -
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I 
b 

I . 
There may e more than one proximate cause of a death. 

' 
ln~truction No, 9 

If you are satisfied beyond a reasonable doubt that the 
driving of the defendant was a proximate cause of the death of 
another, it is not a defense that

1
the driving of the deceased may 

also have been a proximate cause of the death. 
I 

However, if a proximate ~ause of the death was a new 
independent intervening act of the deceased which the defendant, 
in the exercise of ordinary care,i should not reasonably have 
anticipated as likely to happen, the defendant's act is superseded 
by the intervening cause and isl not a proximate cause of the death. 
An intervening cause is an action that actively operates to produce 
harm to another after the defendant's act has been committed or 

begun. : I 

However, if in the exercise of ordinary care, the defendant 
should reasonably have anticipated the intervening cause, that 
cause.does not supersede the defendant's original act and the 
defendant's act is a proximate cause. It is not necessary that the 
sequence of events or the particular injury be foreseeable. It is only 
necessary that the death falls w_ithin the general field of danger 
which the defendant should have reasonably anticipated. 

I 
The wording of these instructions was taken from Washington Pattern Jury 

Instructions 90.07 and 90.08, 11A WA~HINGTON PRACTICE: WASHINGTON PATTERN 

I 
JURY INSTRUCTIONS: CRIMINAL 90.07, 90.08, at 276, 278 (4th ed. 2016) (WPIC). 

Following closing arguments, thl jury found Smith guilty of both the crime 
I 
I 

of vehicular homicide and the crime of obstructing a law enforcement officer. 

Smith appeals. 

II 

On appeal, Smith primarily cont~nds that the evidence obtained from the 

I 
drawing and testing of his blood should have been excluded from trial. This is 

. I . 
so, he asserts, because the evidence was obtained in violation of his rights 

- 8 -
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pursuant to our federal and state constitutions and a court rule regarding the right 

t I . . . 'I w d' I o counse in cnmina cases. e Isagree. 

i 
Because Smith challenges only, the trial court's legal conclusions, we 

consider factual findings from the pret~ial hearings as verities on appeal. See 

State v. Hill, 123 Wn.2d 641, 644, 870: P.2d 313 (1994). We review the 

challenged conclusions of law de novti. State v. Inman, 2 Wn. App. 2d 281, 290, 

I 
409 P.3d 1138, review denied, 190 Wn.2d 1022 (2018). 

A 

Smith first asserts that evidence obtained from the blood draw should 

have been excluded because the manher in which the police executed the 
. I 

warrant to obtain his blood violated his right to due process pursuant to the 

Fourteenth Amendment and his right ~ot to be subject to unreasonable searches 

and seizures pursuant to the Fourth A1endment of the United States 
. I 

Constitution. Specifically, Smith objects to the conduct of the police in restraining 

him to a hospital bed and sedating hij in order to conduct the blood draw, 
I 

without his consent and without a warrknt explicitly authorizing the use of 

sedatives. In response, the State asse~s that such measures were permissible, 

particularly because they became neclssary only after Smith physically resisted 

I 
the judicially authorized blood draw. The State has the better argument. . I 

Before the Fourth Amendment 16 the United States Constitution was 

I .. 
incorporated via the Fourteenth Amendment to apply to the states, the United 

States Supreme Court analyzed state bolice searches and seizures intruding into 

i 
a defeodaot', body solely thco,gh the [_'"'ces' ole"'e of the Fo,rteeoth 
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Amendment. See Rochin v. California, 342 U.S. 165, 72 S. Ct. 205, 96 L. Ed. 

183 (1952). In Rochin, the Court held that evidence obtained as a result of police 

unlawfully breaking into a suspect's house, forcibly attempting to open and 
' i 

remove items from the suspect's mouth, and ultimately forcibly extracting the 

contents of the suspect's stomach, wa\s inadmissible. 342 U.S. at 167, 174. The 
I 

Court held that such behavior, by agents of government, shocked the conscience 

and were "methods too close to the ralk and the screw to permit of constitutional 
. I 

differentiation." Rochin, 342 U.S. at 172. 
i 

Although Rochin has never been overruled, following the incorporation of 

the Fourth Amendment to apply to the states, the Supreme Court has shifted its 

analysis of state police conduct during searches and seizures to a 

reasonableness analysis under the Fo~rth Amendment. County of Sacramento 

I 
v. Lewis, 523 U.S. 833, 849 n.9, 118 S. Ct. 1708, 140 L. Ed. 2d 1043 (1988) 

i 
I 

(acknowledging that if Rochin arose subsequent to incorporation it "would be 

. I 
treated under the Fourth Amendment [analysis], albeit with the same result").10 

This Fourth Amendment search or seiJure reasonableness analysis 
! 

encompasses issues pertaining to the right to refuse medical treatment, 
. I 

procedures, or medication, even though in other contexts the right to refuse 

I 
medical treatment is typically analyzed under the Fourteenth Amendment's due 

' 
10 Occasionally, a court has relied upoh the Rochin analysis when confronted with a case 

In which the police had searched inside a suspect's body, but Rochin "cannot be said to be 
flourishing as an authority in that there has not been any tendency to apply it in any general way." 
Yanez v. Romero, 619 F.2d 851, 856 (10th Cir, 1980). Cf. Wolfish v. Levi, 573 F.2d 118 (2d Cir. 
1978), overruled by Bell v, Wolfish, 441 U.S. 520, 99 S. Ct. 1861, 60 L. Ed. 2d 447 (1979) 
(holding by Second Circuit based on a Rochin 'analysis overruled by Supreme Court using Fourth 
Amendment reasonableness analysis). \ 

J 10 -
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process clause. See~. Winston v. ee, 470 U.S. 753, 105 S. Ct. 1611, 84 L. 
I 

Ed. 2d 662 (1985) (considering wheth~r it was reasonable for Fourth Amendment 
. I 

purposes to compel a defendant to undergo surgery to remove a bullet); United 

States v. Husband, 226 F.3d 626 (7th !cir. 2000) (considering whether it was 
I 

reasonable for Fourth Amendment purposes to administer an intravenous 
I 

anesthetic to sedate a resisting suspect to retrieve contraband believed to be 
l 

hidden in the suspect's mouth). 

"[T]he Fourth Amendment's proper function is to constrain, not against all 
I 

intrusions as such, but against intrusi~ns which are not justified in the 
i 

circumstances, or which are made in an improper manner." Schmerber v. 

! 
California, 384 U.S. 757, 768, 86 S. Ct. 1826, 16 L. Ed. 2d 908 (1966). In 

I 
Schmerber, the Court considered whether, in a drunk driving case, evidence 

. I 
obtained from a blood draw administe~ed at a hospital without a warrant, and 

without the suspecf s consent, violated the suspect's Fourth Amendment rights. 

384 U.S. at 758-59i 768-70. In affirmi~g the admissibility of the evidence, the 

Schmerber Court etplained that "the Juestions we must decide in this case are 

whether the police ~ere justified in reJuiring petitioner to submit to the blood test, 

and whether the means and procedurls employed in taking his blood respected 

I 
relevant Fourth Amendment standards of reasonableness." 384 U.S. at 768. 

The Court held that; on the record theJein, there was probable cause to believe 

that the blood draw would effectively plroduce evidence of a crime.11 The Court 

I 
11 The Schmerber Court specifically recognized that blood tests are "a highly effective 

means of determining the degree to which a person is under the influence of alcohol." 384 U.S. 
at 771. I 

- 11 -
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also reasoned that the blood draw was a safe and common procedure performed 

by medical person~el at a hospital, thlre was insufficient time to obtain a 
• . I 

warrant, and, thus, a compelled, warrantless, blood draw constituted a 

• I 
reasonable search and seizure under the Fourth Amendment. Schmerber, 384 

U.S. at 770-71. The Court expiicitly rJstricted its ruling to the facts before it and 

noted that different ,circumstances, pa~icularly if the suspect had requested 
. : . I 
alternative testing on the grounds of "fear, concern for health, or religious 

. . . I . 
scruple," might require a different analysis. Schmerber, 384 U.S. at 771. 

I 
In Winston v. Lee, 470 U.S. at 761-62, the Supreme Court identified three 

factors considered in Schmerber that ~hould be considered, in addition to a 

finding of probable cause, when deter~ining the reasonableness of any search 

or seizure involving a compelled bodilJ intrusion. Therein, the Court weighed the 

"extent to which the procedure may thieaten the safety or health of the individual" 

and the "extent of intrusion upon the i~dividual's dignitary interests in personal 

privacy and bodily integrity" against "t~e community's interest in fairly and 

accurately determining guilt or innoce~ce." Winston, 470 U.S. at 761-62. 

Emphasizing, as it ~ad in Schmerber, lhat a reasonableness analysis required a 
. . I 

case-by-case approach, the Court in Winston held that the record before it 
: . I . . 

showed that the State's requested compelled surgery was unreasonable. 470 

U.S. at 766. The Court explained that the State had failed to demonstrate a 

compelling need for the evidence the surgery would have provided, and that the 

collection of merely:useful, but not nedessary, evidence was insufficient to 

overcome the unce~ain medical risks bf the surgery and the severe intrusions on 

- 12 -
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the defendant's privacy interests that such surgery would entail. Winston, 470 

U.S. at 766. 

In analyzing the Winston factors, we first note that the police herein sought 
I 

a blood sample pursuant to a valid wa~rant. Second, as in Schmerber, the risk to 

I 
Smith's health from participating in th~ blood draw was very low because a blood 

draw is a safe and common procedurJ.12 Similarly, the pretrial record is clear 
. I 

that the risk of harm to Smith's health rem the use of the sedative was also very 

low.13 

12 Smith asserts that he falls within the special category of persons who object to the 
administration of a blood draw out of "fear, concern for health, or religious scruple." See 
Schmerber, 385 U.S. at 771. He contends that his fear of needles requires us to view the blood 
draw differently than the Court did in Schmerber. However, the pretrial record provides no 
support for his assertion of fear. The trial court did not find that Smith had a fear of needles, nor 
could it have so found from the evidence presented. No witness with firsthand knowledge of the 
fact testified during pretrial hearings that Smit~ had a fear of needles. Instead, the witnesses 
testified to only their firsthand knowledge of his utterances to that effect. Indeed, Beattie was 
explicitly asked during pretrial hearings whether he knew what Smith's fears were on the night of 
the collision and he answered that he did not know. 

Citing to civil cases, Smith contends that the combination of the trial court's finding that 
Smith made statements at the hospital claiming to be afraid of needles and the trial court's 
absence of a finding that Smith's statements were not credible requires us to conclude that the 
trial judge credited Smith's claim of fear. However, the trial judge had to make a finding 
identifying statements Smith made at the hospital so that he could determine whether such 
statements were voluntary or the product of custodial interrogation in order to resolve the issues 
raised in the pretrial CrR 3.5 motion. The judge made a finding that certain statements were 
made but made no explicit finding as to their veracity. That the judge found as a fact that Smith 
uttered a statement about a fear of needles does not Indicate that the judge believed the 
statement was true. Indeed, the context Indicates quite strongly that the opposite is true. To be 
sure, for us to apply Smith's desired reasoning would require us to also conclude that the trial 
judge credited the truth of Smith's other stateri,ents at the hospital, Including the statements 
concerning his religious scruples regarding blood draws and his allergies to all sedatives. Such a 
conclusion is illogical given that the record clearly shows that Dr. Ravitsky attempted to verify 
Smith's claimed allergies to all sedatives and ihat nothing in Smith's medical records supported 
the claim. It would be patently unreasonable io conclude that the trial judge credited Smith's 
statement claiming that he was allergic to sedatives when that statement was so clearly 
discredited soon after it was uttered. Smith failed to present even a scintilla of evidence during 
pretrial hearings that any of the statements at :the hospital were truthful. We therefore decline 
Smith's invitation to force upon the trial judge a set of factual findings that the judge plainly did not 
make. I 

13 In fact, the trial court found that attempting to execute the warrant without sedating 
Smith would have risked placing him in greate'r harm than did sedating him because Smith's 
struggling may have broken off a needle inside of Smith's arm. 

I - 13 -
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! 

Third, unlike'.the risk of harm to\his health, the harm to Smith's dignitary 

i 
interests was more substantial becau~e he was forcibly sedated to undergo a 

l 
medical procedure without his consent. However, the harm was not as severe as 

! 

' 
that threatened by the police in Husband or Winston because Smith was not 

sedated to the point of unconsciousne~s. Additionally, it is pertinent to our 
I 

analysis that Smith was sedated (thus' increasing the otherwise minimal harm to 
! 

his dignitary interests presented by a )outine blood draw) only because of his 

physical resistance; Smith had the oplportunity to avoid sedation by cooperating 
• I 

with the police and hospital staff who were attempting to obtain a blood sample 

as authorized by a ~alid judicial warraht, but chose not to do so. It is plain that , I 
' suspects would be improperly incentivized to resist the execution of warrants if, 
I 

by doing so, they could force the State to employ more intrusive measures that 
. I 

would then be held to be violations of the suspect's constitutional rights.14 We 
i 

therefore conclude that the dignitary harm posed by Smith's forced sedation was 
I 

substantially mitigated by the fact that 1Sniith himself created the need for such 
' 

sedation. I 
I 

Lastly, the community interest ip obtaining the evidence garnered by the 

blood draw was extremely high. Schu~lman died from his injuries, making Smith 
I . 

a suspect in a vehicular homicide casJ. Furthermore, highly relevant evidence 

14 This does not mean that there are no limits to the manner in which police officers may 
execute a warrant. Rather, it simply means t~at a defendant's resistance may make otherwise 
unnecessary methods of execution reasonable in certain circumstances. Nothing we state should 
be understood as disagreeing with the proposition that the execution of a warrant must always be 
reasonable under the circumstances. State v.l Hampton, 114 Wn. App. 486, 494, 60 P.3d 95 
(2002). I 
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germane to his guilt or innocence was quickly dissipating as time passed. 15-16 

. I . 
Additionally, because Smith was resisting the execution of the warrant, he 

I 

threatened society's interest in seeing[thatjudicial warrants are obeyed. We 

conclude that the very low risks to Smith's health, and the moderate harm to 

Smith's dignitary interests caused solJly by Smith's refusal to cooperate with less 
I 

invasive procedures, were outweighed by the community's interest in obtaining 

the evidence resulting from the blood 1raw and in ensuring compliance with 
! ' 
' judicial warrants. The administration of a low risk sedative by medical personnel 

at a hospital, who continuously monitJed Smith, was, under the circumstances, 
I 

a reasonable method of executing the'warrant. 

B 

Smith next contends that the administration of the sedative in order to 

conduct the blood draw violated his ridhts pursuant to article I, section 7 of the 

I 
state constitution because the police lacked authority of law to sedate him. Smith 

asserts that a second warrant was reJuired that specifically authorized the 

I 
execution of the first warrant by use of sedation. We disagree. 

15 Smith's assertion that the relatively recent case of Missouri v. McNeely, 569 U.S. 141, 
133 S. Ct. 1552, 185 L Ed. 2d 696 (2013), prohibits us from considering the dissipation of alcohol 
in Smith's blood when determining the reason'ableness of the search and seizure is based on a 
misreading of McNeely, All McNeely holds is ;that the dissipation of alcohol in a suspect's blood is 
not a per se exigency excusing the need for a warrant before drawing blood from a suspect. As 
the police herein had secured a warrant to ob!ain Smith's blood, McNeely's holding regarding 
exigent circumstances is inapplicable. I 

16 Smith asserts that because he resisted the blood draw for several hours, there was 
plenty of time for the police to obtain another warrant authorizing his sedation rather than 
Investing time forcing him to be sedated, According to Smith, this logic renders the decision to 
forcibly sedate him unnecessary, and, thus, uh reasonable, Such an argument presumes that 
Smith would have complied with a second warrant, but nothing in the record indicates that the 
existence of a warrant made any difference to Smith's level of resistance. Smith refused to 
cooperate when informed about the first warrant and nothing in the record supports an assertion 
that he would have cooperated with a secondi°ne. 

i15-
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' i 
Article I, section 7 of our constitution states that "[n]o person shall be 

I 

disturbed in his private affairs, or his h
1

ome invaded, without authority of law." 
' ' i 

Our Supreme Court has explained that "[!]he 'authority of law' required by article 
, I 

I, section 7 is satisfied by a valid warrJnt." York v. Wahkiakum Sch. Dist. No. 

i 
200, 163 Wn.2d 297, 306, 178 P.3d 995 (2008). Article I, section 7 prohibits only 

"unreasonable searches and seizures]" State v. Curran, 116 Wn.2d 174, 184, 
i 
' 804 P.2d 558 (1991), abrogated on other grounds by, State v. Berlin, 133 Wn.2d 

541,947 P.2d 700 (1997). 

Our Supreme Court has been clear: when a warrant's purpose is to . I 
authorize the collection of evidence, "[i]t is not sensible to read the warrant in a 

I 
way that stops short of obtaining that evidence." State v. Figeroa Martines, 184 

Wn.2d 83, 93, 355 P.3d 1111 (2015). Search warrants are "to be tested and 

interpreted in a commonsense, practical manner." State v. Perrone, 119 Wn.2d 

538,549,834 P.2d 611 (1992). The r~asonable execution of a valid warrant 

I 
satisfies the authority of law requirement. State v. Hampton, 114 Wn. App. 486, 

494, 60 P.3d 95 (2002). 

Here, Smith does not contest the validity of the warrant relied upon by the 

police to obtain a sample of his blood.I As previously discussed, the manner of 

execution of the warrant was reasonable under the circumstances. It is not 

sensible to read the warrant, issued fdr the purpose of enabling the police to 

I 
obtain and test Smith's blood, as prohibiting the reasonable manner of execution 

I 
under the circumstances that was required in order to obtain the blood sample 

needed to test Smith's blood alcohol dontent. See Figeroa Martines, 184 Wn.2d 
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at 93. Therefore, the warrant provide the necessary authority of law under the 
' ! 

i 

circumstances to authorize sedating Smith to enable hospital staff to perform the 

blood draw. 

C 

Smith next contends that he was improperly denied his right to counsel 

. I 
pursuant to CrR 3.1. He asserts that by denying his right to counsel, the police 

I 
deprived him of an advocate before, during, and for several hours after the blood 

draw, thereby depriving him of any leJal advice regarding the right to seek an 

independent blood test. 

CrR 3.1 provides, in pertinent part: 
. I 

(b) Stage of Proceedings. 
(1) The right to a lawyer shall accrue as soon as feasible 

after the defendant is taken into custody, appears before a 
committing magistrate, or is formally charged, whichever occurs 
earliest. [ 

I 

(c) Explaining the Availability of a Lawyer. 
.. .. . I 
(2) At the earliest opportunity a person in custody who 

desires a lawyer shall be provided access to a telephone, the 
telephone number of the public'. defender or official responsible for 
assigning a lawyer, and any other means necessary to place the 
person in communication with a lawyer. 

CrR 3.1 goes "beyond the conJtitutional requirements of the fifth and sixth 
. I 

amendments to the United States Co~stitution" by providing a more immediate 
I 

right to counsel upon arrest. State v. Templeton, 148 Wn.2d 193,218, 59 P.3d 
I 

632 (2002). If there is a violation of th
1
e court rule right to counsel, any evidence 

that was tainted as a result of the violJtion must be suppressed. State v. 
. I 

Schulze, 116Wn.2d 154,162,804 P.2d 566 (1991). 

- 17 -
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However, we have previously held that the rule does not "compel police to 
I 

postpone routine prebooking procedures or the execution of a search warrant 
I . 

when an arrestee expresses the desir~ to consult an attorney." State v. Mullins, 

158 Wn. App. 360, 369, 241 P .3d 456! (2010). Citing approvingly to Mullins, our 
. I 

Supreme Court recently held that a dJfendant's rights pursuant to CrR 3.1 are 
I 

not violated when law enforcement's "investigative duties and ... security 
I 

measures and policies precluded an ~arlier meeting with an attorney." State v. 

I 

Scherf, No. 88906-6, slip op. at 21 (Wash, Nov. 8, 2018) 
. I 

http://www.courts.wa.gov/opinions/pdf/889066.pdf. 

• I 
Here, Smith requested to speak to an attorney several times between his 

! 
I 

arrest and booking at the jail.· During this time, Beattie was supervising the 
. I 

collision scene, driving Smith to the hospital and to the jail, and attempting to 

• I 
obtain and execute a search warrant for a blood sample. CrR 3.1 did not require 

. . I 
Beattie to postpone the completion of his routine duties, including supervising the 

scene of the collision until another trobper arrived to ensure the safe and 
I 

effective management of the scene, trbnsporting an arrested suspect by patrol 

I 
vehicle, and obtaining and executing a valid search warrant. Therefore, there 

was no CrR 3.1 vioiation. l . . . 
I 
' 

Even if there had been a violation of Smith's rights pursuant to CrR 3.1, 

. however, he would 
0

still not be. entitled !10 appellate relief. "Because the asserted 

error is a violation of a court rule (rath~r than a constitutional violation), it is 
' 

governed by the ha_rmless error test." State v. Robinson, 153 Wn.2d 689, 697, 

107 P.3d 90 (2005). Thus, reversal is appropriate only when, within reasonable 
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probabilities, "'[if] the error [had] not occurred, the outcome of the [trial] would 

have been materiaUy affected."' Robi~son, 153 Wn.2d at 697 (first two 
I 
' 

alterations in original) (internal quotation marks omitted) (quoting Templeton, 148 
I 

Wn.2d at 220). l 

When evidence is obtained thrJugh a blood draw in violation of CrR 3.1, 
I 

that evidence is not tainted if an attorney could have done nothing other than 

instruct the defendant to submit to thel blood test. Schulze, 116 Wn.2d at 164. 
! 

Nevertheless, Smith asserts th?t an attorney could have arranged for him 

to undergo an independent blood testlif not for his sedation and the long delay in 

giving him access to an attorney folloling his arrest.17 Smith avers that he had a 
I 

right to an independent test pursuant to RCW 46.61.506(7), and that the denial of 

access to counsel prevented him froj exercising that right because defense 

counsel could have· advised him to un6ergo an additional test. 
. I 

Smith's contention is unavailing because the record is devoid of any 

I 
indication that Smith would have wanted to, or would have even been willing to, 

' I 
undergo an independent blood test. [he record shows that Smith, after being 

read the special evidence warnings, which included a statement that Smith had 

the right to seek an independent test, fdid not request such a test. During pretrial 
I 

hearings, Smith did. not testify that he lould have sought an independent test 
. I 

I 

I 

17 Smith also asserts that an attorney!could have ensured that the police obtained a 
second warrant authorizing sedation or could :have suggested doing a breath test instead of a 
blood test. Such arguments are patently meritless. As discussed, a second warrant was 
unnecessary, and, furthermore, nothing In the record indicates that Smith would have stopped 
resisting the blood draw if a second warrant had been obtained. Also, because the officers had a 
valid warrant to obtain Smith's blood, they did not need to offer a breath test as an alternative. 
Even if an attorney had been contacted, Smith could only have been properly advised to submit 
to the blood draw pursuant to the warrant. I 
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had he been able to discuss the subjebt with counsel. At trial, he again failed to 

I 
assert that he would have sought an independent test.18 Thus, even if there had 

. I 

been a violation of CrR 3.1, a violatio~ premised on the denial of his right to be 

counseled regarding his right to seek !n independent blood test would be . 

harmless error. 

None of Smith's contentions merit reversing the trial court's decision to 
. I 

admit the evidence obtained from Smith's blood sample. 
I 

. I 

. 1111 

Smith next contends that his statements at the hospital, as testified to by 
I 
I 

the officers and hospital staff, should have been ruled inadmissible as violating 

his Fifth Amendment rights. Thi~ is sd. Smith asserts, because his statements 
I 

' were the product of police coercion and were not voluntary. We disagree. 

The Fifth Amendment "protects! a person from being compelled to give 

I 
evidence against himself or herself." State v. Unga. 165 Wn.2d 95, 100-01, 196 

P .3d 645 (2008). A statement of the defendant is coerced when it is obtained by 
I 

promises or misrepresentations made! by law enforcement that overcome the 

defendant's free will. State v. Broadaway. 133 Wn.2d 118, 132, 942 P .2d 363 

(1997). "If statements are freely givel spontaneous and not the product of 
. I 

custodial interrogation, they are considered voluntary." State v. Peerson, 62 Wn. 

App. 755, 774, 816 P.2d 43 (1991). 

Smith asserts that we should follow the reasoning from the following 

' 18 Furthermore, Smith "stuck to his guns" at trial as to his claimed fear of needles. There 
is no reason to believe that he would have voluntarily undergone an additional blood test on the 
night of the collision-an act that would have undercut his claim of fear. 

I . 
- 20 -
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passage in Schmerber that discussed the possibility of the prosecution obtaining 

incriminating statements during the administration of physical tests. 
i 

Such incriminating evidence m~y be an unavoidable by-product of 
the compulsion to take the test,I especially for an individual who 
fears the extraction or opposes'it on religious grounds. If it wishes 
to compel persons to submit to isuch attempts to discover evidence, 
the State may have to forgo the advantage of any testimonial 
products of administering the test .... [T]here may be 
circumstances in which the pain, danger, or severity of an operation 
would almost inevitably cause a person to prefer confession to 
undergoing the "search," and nothing we say today should be taken 
as establishing the permissibility of compulsion in that case. 

Schmerber, 384 U.S. at 765 n.9. 

Smith admits that the officers at the hospital did not explicitly interrogate 

i 
him, but avers that, as suggested by the Court in Schmerber, his statements 

I 
made while he was being physically tested, confronted with needles, and "beaten 

and drugged," were not voluntary. Bul the applicability of Smith's proffered 
I 

passage from Schmerber is notsupported by the record herein. A blood draw is, 

I 
as the Court in Schmerber recognized, a common procedure and, for most 

! 
people, involves virtually no risk, trauma, or pain. 384 U.S. at 771. There was 

no testimony presented at pretrial healrings to support a finding that Smith's 

claimed fear of needles was genuine. Thus, there was no reason to find that the 

procedure posed an exceptional likelihood of inducing a confession. And, 
I 

indeed, Smith made no such confession. Additionally, all of the statements made 

by Smith at the hospital that were adJitted at trial were uttered prior to Smith's 
' 

sedation. During pretrial hearings, Beiattie testified that Smith, without prompting 

Imm '"' oflioo,, ,olmrtee,ed his oomteet, ebmrt a lea< of oeedles, rallglo"' 

- 21 -
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I 
opposition to a blood draw, and allergies to sedatives. The statements were 

• I 

' properly admitted. 

IV 

Smith next contends that his counsel were constitutionally ineffective 

because they failed, to assert that the 1dmission of the statements Smith made at 
I 

the hospital violated his statutory physician-patient privilege. 

"A defendant is denied effectivJ assistance of counsel if the complained-of 
I 

attorney conduct (1) falls below a minimum objective standard of reasonable 

attorney condu~t, a~d (2) there is a prlbability that the outcome would be 

I 
different but for the attorney's conduct." State v. Benn, 120 Wn.2d 631,663, 845 

. . I 
P.2d 289 (1993) (citing Strickland v. Washington, 466 U.S. 668, 687-88, 694, 104 

S. Ct. 2052, 80 L. Ed. 2d 674 (1984)). If counsel's conduct was a conceivable 

tactical decision that a reasonable attorney might have made, then it cannot 
I 

constitute ineffective assistance of co~nsel. State v. Reichenbach, 153 Wn.2d 

126, 130, 101 P.3d 80 (2004). 

The physician-patient privilege is statutory, derived from RCW 
: . I 

5.60.060(4), and is applied in the criminal context via RCW 10.58.010. State v. . I 
Smith, 84 Wn. App'. 813, 820, 929 P.2ld 1191 (1997). The privilege protects 

statements made in the course of treatment. State v. Salas, 1 Wn. App. 2d 931, 

i 
950,408 P.3d 383, review denied, 190 Wn.2d 1016 (2018). However, even 

when the privilege applies, the party Jsserting it can waive the privilege by the 
' 

nature of the defen~e asserted. Smit~. 84 Wn. App. at 822. A person waives the 

I 
privilege by voluntarily placing his or her physical condition at issue in a judicial 

- 22 -
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i 

I 
proceeding. Carson v. Fine, 123 Wn.2d 206, 213-14, 867 P.2d 610 (1994). 

i 

Smith's assertion of ineffective ~ssistance of counsel fails because Smith 
I 
I 

waived the physician-patient privilege by placing his physical condition at issue, 
' I 

and such waiver is explainable as a conceivable tactical decision of a reasonable 

attorney. Given that Smith claimed in !a pretrial motion that the evidence of the 

blood draw should have been suppreJsed because he was sedated in order to 

obtain the evidence, he necessarily plkced his physical condition at issue. There 
I 

is no way that the trial court could havk ruled on the reasonableness of sedating 
I 

I 
Smith without hearing testimony from the doctor who determined that sedating . I 
him would be safe and effective. Furthermore, moving to suppress evidence of a 

' I 
blood test in a vehicular homicide case on the ground that the blood was 

obtained in an unlawful manner is a clnceivable tactical decision that a 
I 

, reasonable attorney would make. Sm
1
ith's counsel was not constitutionally 

I . ineffective. 
' 

V 

Finally, Smith contends that the trial court's instructions to the jury on the 
, I 

burden of proof regarding supersedinJ causes violated his right to due process 
I 

and that such error was prejudicial. Specifically, Smith urges us to follow the 
. I . 

recent decision of Division Two in State v. lmokawa, 4 Wn. App. 2d 545, 555, 

I 
422 P.3d 502 (2018), which held that,f in a vehicular homicide case, jury 

instructions that failed to unambiguously explain that the State has the burden of 
i 
' 

proof regarding the absence of superseding causes violated due process. In 
• I 

response, the State asserts that we should apply a different analysis, that 
I 
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I 
expressed in our decision in State v. Roggenkamp. 115 Wn. App. 927, 64 P .3d 

I 
92 (2003), aff'd, 153 Wn.2d 614, 106 P.3d 196 (2005), and that, even were we to 

follow lmokawa, any error in the jury i~structions constituted harmless error. We 
. I 

agree with Smith that the lmokawa analysis is correct. But the State is correct 

that the error was harmless. 

,A 

"Instructions satisfy the require~ent of a fair trial when, taken as a whole, 

they properly inform the jury of the ap~licable law, are not misleading, and permit 
, I 

the defendant to argue his theory oft~e case." State v. Tili, 139 Wn.2d 107, 126, 

985 P.2d 365 (1999). A trial court's dkcision regarding a jury instruction is 

I 
reviewed for an abuse of discretion if the decision is based on the factual record 

but is reviewed de novo if the decisio~ is based on issues of law. State v. 

I 
Walker, 136 Wn.2d 767, 771-72, 966 P.2d 883 (1998).19 

. . I 
The lmokawa court held that the defense of a superseding cause 

i 

necessarily negates the essential eler+ient of proximate cause for the crime of 

vehicular homicide and that the jury t~erein was not unambiguously informed of 
I 

the State's burden of proof in this regJrd. 4 Wn. App. 2d at 556-57. In so . I 
holding, Division Two relied upon our Supreme Court's decision in State v. W.R., 

181 Wn.2d 757, 336 P.3d 1134 (2014\. Therein, the court explained that 
. I . 

instructions violate a defendant's right to due process when they place the 
i 

19 This Issue, raised for the first time on appeal, is properly before us pursuant to RAP 
2.5(a), which permits review of manifest errors affecting constitutional rights. See State v. 
Kalebaugh, 183 Wn.2d 578, 583-84, 355 P.3~ 253 (2015) (explaining that an improper jury 
instruction that misstated the burden of proof to the jury by incorrectly defining reasonable doubt 
could be challenged for the first time on appeal). 

. I 
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. I 
burden of proving a defense on the defendant when that defense necessarily 

I 

negates an essential element of the ciime charged. W.R., 181 Wn.2d at 762. In 

such cases, the State "must prove thelabsence of the defense as part of proving 

all essential elements of the crime be~ond a reasonable doubt." lmokawa, 4 Wn. 

I 
App. 2d at 553. Furthermore, when the State has the burden to prove the 

absence of a defense, the jury must bl unambiguously informed that the State 
, . I 
• I 

has to prove the absence of the defense beyond a reasonable doubt. State v. 

Acosta, 101 Wn.2d 612,621,683 P.2~ 1069 (1984), While an explicit instruction 
I 

to this effect is preferable, it is not reqlired as long as the instructions, "taken as 

a whole, make it clear that the State hhs the burden." Acosta, 101 Wn.2d at 621. 
I 

I 
Applying this "negates an element" analysis, the lmokawa court held that a 

superseding cause necessarily n.egatJs the essential element of proximate cause 
I 

I 
for the crime of veh:icular homicide. 4 IWn. App. 2d at 556-57. The court 

explained that "it is impossible for the defendant's driving to be a proximate 
! 

cause of the injury or.death and for there to also be a superseding cause of the 

injury or death. Th~refore, the two ca~not coexist and a superseding cause 

negates proximate cause." lmokawa, 4 Wn. App. 2d at 555. 

The trial court in lmokawa gave standard Washington Pattern Jury 

Instructions related: to proximate caus1 and superseding causes, specifically 
. I 

WPIC 90.07 and WPIC 90.08. 4 Wn. App. 2d at 552. These instructions did not 

include any language requiring the stile to prove the absence of a superseding 
! 

cause, nor did any other instruction p~ovided by the trial court provide language 
I 

indicative of the State's burden. lmokJwa, 4 Wn. App, 2d at 552. Therefore, the 

i 
I 
- 25 -



No. 76340-7-1/26 

i 
court concluded, the pattern jury instrJctions failed to unambiguously inform the 

I 
jury of the State's burden, thereby violating the defendant's due process rights. 

• I 

I 

lmokawa, 4 Wn. App. 2d at 557. I 

We decline the State's invitatiO(l to apply the analysis used in 
i 

Roggenkamp. The Roqgenkamp analysis relies on a decision of our Supreme 
I 

Court, State v. Camara, 113 Wn.2d 631, 781 P.2d 483 (1989), that was overruled 
I 

in W.R. 181 Wn.2d at 762. The lmok
1

awa court correctly followed the decision in 

Here, the jury instructions for proximate cause and superseding causes 
I 
! 

were taken from WPIC 90.07 and WPIC 90.08 and were practically identical to 

those given in lmokawa. Also similar!~ to lmokawa, no other instructions 

provided to the jury here indicated tha~ the State bore the burden of proving the 

absence of a superseding cause beyjnd a reasonable doubt. Applying the 

analysis employed :in lmokawa, we co
1
nclude that the instructions at issue herein 

were constitutionally deficient. 

B 

"Jury instructions that violate a 
1

defendant's right to due process require 
I 

reversal unless the State can prove that the error was harmless beyond a 
I 

reasonable doubt." lmokawa, 4 Wn. App. 2d at 559 (citing State v. Brown, 147 
I 

i 
Wn.2d 330, 339, 58 P.3d 889 (2002))! An error is harmless if it is clear beyond a 

I 
reasonable doubt that the outcome of1the trial would have been the same even in 

. i 
the absence of the .error. State v. Souther, 100 Wn. App. 701, 709-10, 998 P.2d 

! 
' 

350 (2000). In a vehicular homicide case, if the defendant presents evidence 
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that could establish a superseding cause, and the only issue related to the 
I 
I 

evidence was a question of credibility for the jury, then the erroneous jury 
. I 

instructions were not harmless. lmokawa, 4 Wn. App. 2d at 559. A superseding 

cause is an intervening cause that is 101 reasonably foreseeable. Roggenkamp, 

115 Wn. App. at 945. "An interveninglcause is a force that operates to produce 

harm after the defendant has committed the act or omission" of which he has 
: I 

been accused. Roqgenkamp, 115 Wn. App. at 945. 

In Souther, we held that any pJtential error from the constitutionally 

insufficient jury instructions issued thJein was harmless. 100 Wn. App. at 711. 

Therein, the defendant asserted that Jpeeding and improper display of a left 

I 
hand turn signal by the victim were superseding causes. Souther, 100 Wn. App. 

at 710. In rejecting this assertion, the court explained that even if the victim was 

speeding or had a turn signal on when the victim was not turning, such actions 

could not be considered intervening c1uses because they did not occur after 

I 
Souther's act of turning left in front of the motorcycle. Souther, 100 Wn. App. at 

710. 

· Here, Smith presented evidence that he claimed showed that there were 

potential superseding causes for the domsion between his car and Schuylman's 

motorcycle, but which showed only ciJcumstances that existed prior to Smith's 
. i 

act of turning left. In closing argument, Smith's attorney argued that the 
I 

headlight on Schuylman's motorcyclelmay have been out prior to and at the lime 

of the collision, and that this operated as a superseding cause because it made 

the motorcycle invisible to Smith. The crux of Smith's argument was that Smith 
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was unable to see the motorcycle prior to making his turn. Thus, Smith's 

argument was based ~n an event that
1 
occurred prior to Smith's act while driving 

(turning left) that caused the collisionj Such a prior event cannot be a 

superseding cause. Therefore, beca se Smith did not present any evidence of a 
. ! 

superseding cause, the failure to provide a constitutionally sufficient superseding 

cause instruction to the jury was harJless beyond a reasonable doubt. The 
I 

deficient jury instructions do not requife reversal. 

Affirmed. 

We concur: 

f 

I L'Ll4~:J . 
l~e;. 
I 

I 
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FILED 
1/15/2019 

Court of Appeals 
Division I 

State of Washington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STATE OF WASHINGTON, ) 
) DIVISION ONE 

Respondent, ) 
) No. 76340-7-1 

V. ) 
) ORDER DENYING MOTION 

BRIAN J. SMITH, ) FOR RECONSIDERATION 
) 

Appellant. ) 
) 

The appellant, Brian Smith, having filed a motion for reconsideration herein, 

and a majority of the panel having determined that the motion should be denied; 

now, therefore, it is hereby 

ORDERED that the motion for reconsideration be, and the same is, hereby 

denied. 

FOR THE COURT: 
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CONSTITUTIONAL PROVISIONS 

The right of the people to be secure in 
their persons, houses, papers and 
effects, against unreasonable searches 
and seizures, shall not be violated, and 
no warrants shall issue but upon probable 
cause, supported by oath or affirmation, 
and particularly describing the place to 
be searched, and the persons or things to 
be seized. 

U.S. Constitution, Amendment 4 

[N]or shall [any person] be compelled in 
any criminal case to be a witness against 
himself ... 

U.S. Constitution, Amendment 5. 

In all criminal prosecutions, 
accused shall enjoy the right ... to 
the assistance of counsel for 
defence. 

U.S. Constitution, Amendment 6. 

the 
have 
his 

[N]or shall any State deprive any person 
of life, liberty, or property, without 
due process of law .... 

U.S. Constitution, Amendment 14. 

Personal Rights. No person shall be 
deprived of life, liberty, or property, 
without due process of law. 

Constitution, Art. I, § 3 

Invasion of Private Affairs or Home 
Prohibited. No person shall be disturbed 
in his private affairs, or his home 
invaded, without authority of law. 

Constitution, Art. I, § 7 
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INSTRUCTION NO. 7 

A person commits the crime of 
vehicular homicide when he drives or 
operates a motor vehicle while under the 
influence of intoxicating liquor and 
thereby proximately causes the death of 
any person within three years of such 
vehicle driving or operation. 

INSTRUCTION NO. 8 

To constitute vehicular homicide, 
there must be a causal connection between 
the death of a human being and the 
driving of a defendant so that the act 
done was a proximate cause of the 
resulting death. 

The term "proximate cause" means a 
cause which, in a direct sequence, 
unbroken by any new independent cause, 
produces the death, and without which the 
death would not have happened. 

There may be more than one proximate 
cause of a death. 

INSTRUCTION NO. 9 

If you are satisfied beyond a 
reasonable doubt that the driving of the 
defendant was a proximate cause of the 
death of another, it is not a defense 
that the driving of the deceased may also 
have been a proximate cause of the death. 

However, if a proximate cause of the 
death was a new independent intervening 
act of the deceased which the defendant, 
in the exercise of ordinary care, should 
not reasonably have anticipated as likely 
to happen, the defendant's act is 
superseded by the intervening cause and 
is not a proximate cause of the death. 
An intervening cause is an action that 
actively operates to produce the harm to 
another after the defendant's act has 
been committed or begun. 

However, if in the exercise of 
ordinary care, the defendant should 
reasonably have anticipated the 



intervening cause, that cause does not 
supersede the defendant's original act 
and the defendant's act is a proximate 
cause. It is not necessary that the 
sequence of events or the particular 
inJury be foreseeable. It is only 
necessary that the death falls within the 
general field of danger which the 
defendant should have reasonably 
anticipated. 

INSTRUCTION NO. 10 

To convict the defendant of the 
crime of vehicular homicide, each of the 
following five elements of the crime must 
be proved beyond a reasonable doubt: 

(1) That on or about December 5, 
2014, the defendant drove a motor 
vehicle; 

(2) That the 
proximately caused 
person; 

defendant's 
injury to 

driving 
another 

(3) That at the time of causing the 
injury, the defendant was driving the 
motor vehicle while under the influence 
of intoxicating liquor; 

(4) That the injured person died 
within three years as a proximate result 
of the injuries; and 

(5) That the defendant's act 
occurred in the State of Washington. 

If you find from the evidence that 
elements ( 1) , ( 2) , ( 3) , ( 4) , and ( 5) have 
been proved beyond a reasonable doubt, 
then it will be your duty to return a 
verdict of guilty. 

On the other hand, if after weighing 
all the evidence you have a reasonable 
doubt as to any one of the elements (1), 
(2), (3), (4), or (5), then it will be 
your duty to return a verdict of not 
guilty. 

CP 95-98. 
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